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�
$ GHOD\HG DSSHDO FDQ EH ILOHG DW DQ\ WLPH ZLWK WKH 2KLR 6XSUHPH

&RXUW� 7KH PRWLRQ VKDOO ³VWDWH WKH GDWH RI HQWU\ RI WKH MXGJPHQW EHLQJ
DSSHDOHG DQG DGHTXDWH UHDVRQV IRU WKH GHOD\�´ 2+� 683� &7� 5� ,,� 6HF�
�����D�� 7KH 6L[WK &LUFXLW KDV KHOG WKDW VXFK DQ DSSHDO PD\ EH SDUW RI WKH
³GLUHFW UHYLHZ´ RI D FDVH� 6HDUF\ Y� &DUWHU� ��� )��G ���� ��� ��WK &LU�
������ %HFDXVH WKH GHOD\HG DSSHDO PD\ EH ILOHG DW DQ\ WLPH� HIIHFWLYHO\
GHOD\LQJ WKH GDWH XSRQZKLFK D MXGJPHQW EHFRPHV ILQDO� WKH FRXUW GHFLGHG
WKDW ILOLQJ VXFK DQ DSSHDO PD\ WROO WKH UXQQLQJ RI WKH RQH�\HDU OLPLWDWLRQ�
+RZHYHU� WKH 2KLR 6XSUHPH &RXUW¶V GHFLVLRQ RQ WKH PRWLRQ GRHV QRW
UHVWDUW WKH OLPLWDWLRQ SHULRG� 6HDUF\� ��� )��G DW ���� $FFRUGLQJO\� HYHQ
LI +DUJURYH ILOHG KLV PRWLRQ IRU GHOD\HG DSSHDO QRZ� LW ZRXOG QRW DIIHFW
WKH RQH�\HDU VWDWXWH RI OLPLWDWLRQV EHFDXVH LQ +DUJURYH¶V FDVH LW KDV
DOUHDG\ UXQ� 6HH �� 8�6�&� � �����G�����
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H ����������������� �����������

PLVVWHSV ZLWK SHWLWLRQHU¶V ILUVW WLPHO\ SHWLWLRQ�� *LEVRQ Y� .OLQJHU� ���
)��G ���� ��� ���WK&LU� ����� �KROGLQJ SHWLWLRQHU¶V XQWLPHO\ SHWLWLRQZDV
QRW HQWLWOHG WR HTXLWDEOH WROOLQJ��+DUULV Y� +XWFKLQVRQ� ��� )��G ���� ���
��WK &LU� ����� �KROGLQJ WKDW HTXLWDEOH WROOLQJ ZDV QRW DSSURSULDWH LQ WKLV
FDVH ZKHQ D PLVWDNH E\ D SDUW\¶V FRXQVHO LQ LQWHUSUHWLQJ D VWDWXWH RI
OLPLWDWLRQV FDXVHG SHWLWLRQ WR EH ILOHG XQWLPHO\�� 6PLWK Y� 0F*LQQLV� ���
)��G ��� �� ��G &LU� ����� �KROGLQJ WKDW HTXLWDEOH WROOLQJ ZDV QRW
DSSURSULDWH LQ SHWLWLRQHU¶V FDVH WR H[FXVH KLV XQWLPHO\ SHWLWLRQ��0LOOHU Y�
1HZ -HUVH\ 6WDWH 'HSW� RI &RUUHFWLRQV� ��� )��G ���� ��� ��G &LU� �����
�GLUHFWLQJ GLVWULFW FRXUW WR HYDOXDWH SHWLWLRQHU¶V XQWLPHO\ SHWLWLRQ LQ OLJKW
RI LWV GHFLVLRQ WKDW &RQJUHVV LQWHQGHG WKH RQH \HDU SHULRG RI OLPLWDWLRQ WR
IXQFWLRQ DV D VWDWXWH RI OLPLWDWLRQ DQG EH VXEMHFW WR HTXLWDEOH WROOLQJ��
1HYHUVRQ Y� %LVVRQQHWWH� ��� )��G ���� ��� ��VW &LU� ����� �GLUHFWLQJ
GLVWULFW FRXUW WR GHWHUPLQH ZKHWKHU HTXLWDEOH WROOLQJ LV DYDLODEOH DQG
ZDUUDQWHG LQ UHJDUG WR SHWLWLRQHU¶V XQWLPHO\ SHWLWLRQ�� EXW VHH &DOGHURQ Y�
8�6� 'LVW� &RXUW IRU WKH &HQW� 'LVW� RI &DO�� ��� )��G ����� ���� ��WK &LU�
����� RYHUUXOHG RQ RWKHU JURXQGV E\ ��� )��G ��� ��WK &LU� ������HQ
EDQF� �XSKROGLQJ GLVWULFW FRXUW¶V SURVSHFWLYH HTXLWDEOH WROOLQJ RI WKH WLPH
OLPLWDWLRQ XSRQ UHTXHVW E\ SHWLWLRQHU¶V DWWRUQH\V GXH WR D ODWH FKDQJH LQ
FRXQVHO��

�
=DUYHOOD¶V ILUVW SHWLWLRQ ZDV ILOHG WZR GD\V EHIRUH WKH H[SLUDWLRQ RI

WKH RQH \HDU WLPH SHULRG�

*�+!#(�@�!��'&("&((&%0����������#&#&�%(���(�@�(�#$��*�(��$�!��
��#$�+0$�(+*$���'�*&(&�%�@�+�'�%�!"���?�/��"�'��/?� #$�
'&(#!&*#�*�+!#�#$�#�!�*�&<�(���!0!�<�;(�+%#&"��?���#&#&�%��@�
 &%'�#$�#�#$��'&(#!&*#�*�+!#;(��*#&�%(�$�!��@�!��!��(�%�/���

��*�%#�?�� #$�� 	�*�%'� �&!*+&#� @�(� *�% !�%#�'� @&#$� �
 �*#+���?�(&"&��!�(&#+�#&�%�&%����������	������3�4����'��,4�
�,H�D3'��&!��3���E���G�!<����(�+0$#���!"&((&�%�#��@&#$'!�@
$&(�#&"��?���#&#&�%��@&#$�+#��!�B+'&*��#��!�%�@��#�����#�!�'�#��
(�� #$�#� $�� *�+�'� �!�(�%#� �� %�@� *��&"� #�� #$�� (#�#�� *�+!#(�

�

��������3�4����'��#��,,�� �G�!<�����+!(+�'�$&(� (#�#��*�+!#
!�"�'&�(��%'�!�#+!%�'�#�� �'�!���*�+!#� �+!#��%�'�?(�� #�!�$�
@�(�'�%&�'����<��#�����������������$��'&(#!&*#�*�+!#�'&("&((�'
G�!<���;(�(+/(�K+�%#���#&#&�%��(�+%#&"��?���������$��	�*�%'
�&!*+&#� '�*&'�'� #$�#� #$�� '&(#!&*#� *�+!#� ($�+�'� $�<�� (#�?�'
G�!<���;(�  &!(#� ��#&#&�%�� (+/B�*#� #�� ���!��!&�#�� *�%'&#&�%(�
.$�%� �� '&(#!&*#� *�+!#� ���*#(� #�� (#�?� �� ��#&#&�%�� I&#� ($�+�'
�A��&*&#�?�*�%'&#&�%�#$��(#�?��%�#$���!&(�%�!;(��+!(+&%0�(#�#�

����������� ����������������� �

�
+DUJURYH DUJXHV WKDW WKH DSSHDO VKRXOG EH GLVPLVVHG DV LW LQYROYHV

RQO\ D SURFHGXUDO LVVXH� +DUJURYH FLWHV 6ODFN Y� 0F'DQLHO� ��� 8�6� ���
������� DV SURRI WKDW WKH 6XSUHPH &RXUW GLVFRXUDJHV WKH DSSHDO RI SXUHO\
SURFHGXUDO LVVXHV LQ KDEHDV SURFHHGLQJV� +DUJURYH¶V FODLP LV ZLWKRXW
PHULW� 7KH SRUWLRQ RI WKH RSLQLRQ FLWHG VLPSO\ H[SODLQV ZKHQ D FHUWLILFDWH
RI DSSHDODELOLW\ VKRXOG EH LVVXHG ZKHUH D SHWLWLRQ KDV EHHQ GLVPLVVHG RQ
SURFHGXUDO JURXQGV� $GGLWLRQDOO\� +DUJURYH DUJXHV WKH DSSHDO LV
SUHPDWXUH DV QR RQH FDQ EH VXUH +DUJURYH ZLOO DWWHPSW WR UHWXUQ WR IHGHUDO
FRXUW LQ WKH IXWXUH� %ULJDQR LV DUJXLQJ RQ DSSHDO WKDW WKH GLVWULFW FRXUW KDG
QR DXWKRULW\ WR LVVXH LWV GHFLVLRQ EHFDXVH RI WKDW YHU\ UHDVRQ�

(#�#�� !�"�'&�(� @&#$&%� #$&!#?� '�?(� � � #$�� *�+!#;(� �!'�!� �%'
!�#+!%� #��  �'�!���*�+!#�@&#$&%� #$&!#?�'�?(�� ��A$�+(#&%0�$&(
(#�#��!�"�'&�(����$��!�*�""�%'�#&�%�@�(��%��##�"�#�#��(�<�
��!0!�<�;(�%�A#���#&#&�%� !�"�/�&%0�*�%(&'�!�'�+%#&"��?�

��#$� #$�� .�!'�%� �%'� ��!0!�<��  &��'� �/B�*#&�%(� #�� #$�
����!#��%'���*�""�%'�#&�%���.�!'�%��!&0�%���0!��'�#$�#
#$����#&#&�%�($�+�'�/��'&("&((�'��/+#��!0+�'�#$�#�#$�!��@�(�%�
(#�#+#�!?� �!� *�(����@� (+���!#�  �!� #$�� "�0&(#!�#�� B+'0�;(
!�*�""�%'�#&�%�#��#����#$��(#�#+#��� ��&"&#�#&�%(�����!0!�<�
�!0+�'�#$�#�$&(�*��&"�$�'�/��%��A$�+(#�'��%'�#$�!� �!��$&(
��#&#&�%�($�+�'�%�#�$�<��/��%�'&("&((�'�����!0!�<���$�@�<�!�
'��(�%�#��+!(+��#$&(��!0+"�%#��%����������

�$�� '&(#!&*#� *�+!#� �%#�!�'� �%� �!'�!�  ����@&%0� #$�
!�*�""�%'�#&�%�� �#$��"�0&(#!�#��B+'0���%'�.�!'�%��!&0�%�
�������'�
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�!&0�%��(#�#�(�#$�#�#$��'&(#!&*#�*�+!#;(�'&("&((���@�(��!���!
�(� ��!0!�<�;(� ��#&#&�%� *�%#�&%�'� �%� +%�A$�+(#�'� *��&"�
�!&0�%��#�=�(�&((+��@&#$�#$��!�(#�� �#$��*�+!#;(��!'�!���!0+&%0
#$�#� &#� &(� #�%#�"�+%#� #�� �%� �'<&(�!?� ��&%&�%� /�*�+(�� &#
�''!�((�(�&((+�(�%�#��!���!�?�/� �!��#$��*�+!#�����*�+(��#$�
'&(#!&*#� *�+!#;(� �!'�!� !� �!�%*�'� %�� ��@�� (#�#+#�!?� �!
�#$�!@&(��� #$��/�(&(� �!� #$��'�*&(&�%�&(�+%*���!�� ��$��*�+!#
(&"��?�#����'�#$��(#�#+#��� ��&"&#�#&�%(�/�0&%%&%0��%���%+�!?
32��3�����#$��'�?�#$����#&#&�%�@�(� &��'�&%� �'�!���*�+!#���
%�$&(
�������#�� /!&� �� �!&0�%�� �##�"�#(� #�� �(*�!#�&%� #$�� *�+!#;(
!�#&�%�����%'�(+/(�K+�%#�?�!�B�*#(���*$���((&/���B+(#& &*�#&�%�
��!0!�<���� #�!��/�%'�%&%0�$&(��!0+"�%#�/�(�'��%�32��	���



4 ����������������� �����������

�
6HFWLRQ �����G���� RI 7LWOH �� DOORZV WKH VWDWXWH RI OLPLWDWLRQ SHULRG

IRU KDEHDV FRUSXV SHWLWLRQV WR EH WROOHG ZKLOH DQ DSSOLFDWLRQ IRU ³VWDWH
SRVW�FRQYLFWLRQ RU RWKHU FROODWHUDO UHYLHZ´ LV SHQGLQJ� ,Q 'XQFDQ Y�

:DONHU� ��� 8�6� ��� ������� WKH &RXUW ZDV DVNHG WR GHWHUPLQH ZKHWKHU
DQ DSSOLFDWLRQ IRU IHGHUDO KDEHDV FRUSXV UHYLHZ LV DQ DSSOLFDWLRQ IRU ³VWDWH
SRVW�FRQYLFWLRQ RU RWKHU FROODWHUDO UHYLHZ�´ 7KH &RXUW IRXQG WKDW
&RQJUHVV LQWHQGHG WKH WHUPV ³VWDWH SRVW�FRQYLFWLRQ DQG RWKHU FROODWHUDO
UHYLHZ´ WR PHDQ RQO\ VWDWH FRXUW SURFHHGLQJV ± QRW IHGHUDO� 'XQFDQ� ���
8�6� DW ���� 7KHUHIRUH� WKH WLPH D IHGHUDO KDEHDV SHWLWLRQ LV SHQGLQJ LQ
IHGHUDO FRXUW ZLOO QRW H[WHQG WKH WLPH WR ILOH D VXEVHTXHQW SHWLWLRQ LI WKH

RULJLQDO SHWLWLRQ LV GLVPLVVHG ZLWKRXW SUHMXGLFH�

C�3344D'ED3E� ����@&%0���� �����!��"���������	���H,���2�
D3���E�

�
��((�!#(�#$�#�#$��'&(#!&*#�*�+!#;(�'�*&(&�%�@�(��%��� 

�K+&#?���
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#$��*�(���!��+%'&(�+#�'��%'�#$��'&(#!&*#�*�+!#�'�#�!"&%�'��(��
"�##�!�� ���@�#$�#��K+&#�/���#���&%0�@�(�B+(#& &�'�&%���!0!�<�;(
*�(�������������
���#��������������3������'����������,�DH#$
�&!��3���E���.�� &%'�#$�#�@$&���#$��'&(#!&*#�*�+!#�*�+�'�%�#�+(�
32��	����C�3344D'ED3E�#��#����#$��(#�#+#��� ��&"&#�#&�%(� �!�#$�
#&"��#$����#&#&�%�@�(���%'&%0�&%� �'�!���*�+!#��������� ����
!��"���������	���H,���2��D3���E��#$��'�*&(&�%�#���K+&#�/�?
#����#$����#&#&�%�@�(�!��(�%�/���+%'�!�#$��*&!*+"(#�%*�(�� 
#$&(� *�(�� �%'�+%'�!� #$�� *�%'&#&�%(� (�#�  �!#$�/?� #$��'&(#!&*#
*�+!#�
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7KH ILYH IDFWRUV WR FRQVLGHU ZKHQ GHWHUPLQLQJ WKH ³DSSURSULDWHQHVV

RI HTXLWDEO\ WROOLQJ D VWDWXWH RI OLPLWDWLRQV DUH� ��� WKH SHWLWLRQHU¶V ODFN RI

QRWLFH RI WKH ILOLQJ UHTXLUHPHQW� ��� WKH SHWLWLRQHU¶V ODFN RI FRQVWUXFWLYH

NQRZOHGJH RI WKH ILOLQJ UHTXLUHPHQW� ��� GLOLJHQFH LQ SXUVXLQJ RQH¶V

ULJKWV� ��� DEVHQFH RI SUHMXGLFH WR WKH UHVSRQGHQW� DQG ��� WKH SHWLWLRQHU¶V

UHDVRQDEOHQHVV LQ UHPDLQLQJ LJQRUDQW RI WKH OHJDO UHTXLUHPHQW IRU ILOLQJ

KLV FODLP�´ $QGUHZV� ��� )��G DW ����
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8QLWHG 6WDWHV Y� 3DWWHUVRQ� ��� )��G ���� ��� ��WK &LU� �����

�KROGLQJ WKDW DOWKRXJK SHWLWLRQHU¶V VHFRQG SHWLWLRQ ZDV XQWLPHO\� WKH
OLPLWDWLRQ SHULRG VKRXOG EH HTXLWDEO\ WROOHG EHFDXVH RI WKH FRXUW¶V
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